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BEFORE THE 
GUAl\1 CIVIL SERVICE COl\1MISSION 

BOARD OF COl\1MISSIONERS 

IN TIIE MATTER OF: 

JEFFREY Q. CRUZ 

Employee, 

vs, 

PORT Al:THORITY OF GVA.'.VI, 

Management. 

ADVERSE ACTIO~ APPEAL 
CASE NO. l3-AA06T 

DECISION AND JUDGMENT 
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This matter came before the Civil Service Commission (the "Commissiou") on the Pon 

Authority of Guam Management's ("Management") Motion to Dismiss Employee Jeffrey Q. 

.

1

' Crn~· s ("Employee'') adverse action appeal during its regularly scheduled meeting on September 
JS 

t 3, 2013, Present for Management was its General Manager Joanne Brown and counsel cf record, 
16 II 

1
:1 John R. R Bell, Ess., of Tt:c Law Of[ices of Phillips & Borda.ilo, P.C. Also present were 

17, I Employee and hts Representative, David C. Babauta. from the Guam Federnllon of Teachers. 

!81 I. 
19 I ISSGE 

ii 
'JO ii Should the Ccrrmission grnm Management's Motion to Dismi's Employee's - 'l 
21 Appe<J for Lack of Junsdiction'I 

II. 

23 jj 
HOLDI:".'G 

24 II Managemerrt demor.srared by 2 preponderance ot the evidence that its motion sll011!d lle 

'I granted. By a vote of 4-3, Managemer:!'s Motion to Dismiss i& granted. 
25 
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I 
III. 

FAC'TS 

2 I Or. October 3 i. 201 1, despite net meeting the minimum ro~uirements for the position, 
j, 

3 ·:Cruz was hired at the Port Authority of Guam as a Cargo Checker via Persun::tel Action :'<o. 19 .. 

4 12 Cruz did not possess the requiret! experience or education to meet the minimal qualificaliom 

5 for the position of Cargo Checker described in Job Announcement 1\o. 32-1 J. 

6 On or ~baut November 14, 2011. CrJz began occupying the position of Cargo 01ecker. 

7 On May 10, 2012, Management requested that the Commission conduct a post-audit 

s
1

1• investigation of Cruz's recruitment action, pur•mant to 4 G.C.A. § 4403(d). On October 16. 2012, 

9 the Comrnissior. nnanimously found Cruz's appointment vio iated the merit system. Th~:;s, Cruz's 

10 ! employment was rendered nell and void. 

ll I i The Commission declined Management.' s request to retain Cmz a' a Cargo Checker. 

12 II bstcad, L'1c Comrnission provided JV1m:agement 90 days tc determine hew to proceed with Cn.:z 
I! 

13 d - ·1m light of the fact that h;s employment as a Carg;l Checker was null and void ''' a violatian of 

14 rhe merit system. 

15 After the 90 days elapsed. Managemc:~t appeared at a pubh~ heating before tte 

16 I Commtssion on January !5, 2013. PAG elected to defer to the Commission's earlier 

17 c determination that Cruz's initial appointment violated the merit system. The ,ommission 

18 unanimously upheld its prevm:rs dete:minalion Llmt Personnel Action l\o. 19-12, Croz· s initial 

'.•9 appointment as a Cargo Checker, was null and void as a violation of the merir system. 

2.0 On January 17, 2013, Management ;nformed Cn.:z !hat, as a result of the Commission's 

21 I determination, Management was car:ceiling Personnel Acliou No. 19-12, his initial appointment 

1 to the position of Cargo Checker. Management did not issue Cn.:z either a proposed or a final 

23 adverse acrio:~, nor was Cruz in any way disciplined for any acriun r)n his part On January 

24 2013, Cruz filed with the Commission a Letter uf Appeal of Final Adverse Action wherem Cruz 

1! stated, "the decision to void my employment should ':Je overturned." 
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'I I I On March 26, 20!3, the Commisstan unanimously issued a Final Deci>ion and Judgment 

I indicating that on October 16, 2012, il:e Commission unanimously foc:Jnd tha: Personnel Action 2 i . . 

No. 19· Cruz's initial probationary appointment, was "null fer failure to conform to the Pcrt 
3 

Authority's personnel rules." The Commission further :~otcd in this final Decisior, and Judgment 
:1 i 

i 

1,

1

. that un Janmuv 15, 2013. it simnl" ·'reaffirmed its detenninalion that Personnel Action No. 19· 5 ' . J 

6 
112 was issued in violation of the Pert Authority's Personnel Rules and that the same were thus 

ii 
i. declared null and void." 

: I A: :he September 3, 2013 motion hearing, Management denied taking adverse action 

1 against Cruz and argued Cruz did not have standing to anpeal :X:Cause I) he did not duly 
9 

:compete for his pos;lion as required. 2) the Commi.~sion had prevlonsly declared his employment 
10 

1 1 
null and void based on his failure :o compete as required, and 3) Cruz was not issued a 

di&cip!inary Final Notice of Adverse Action. 
12 

13 
Crnz responded that :\1anagement had made him a pen:nancnt classified employee with 

full c.ppeal rig,'Jts before improperly terminating his employment on January 17.2013, more L!Jan 
14 ; 

15 
60 days from the time Management became aware that'm was not qualified for his position. 

16 
Management rephed that, as a result of the Commissi()o previously declaring his hiring 

null and void, Cruz did not have standing before the Commission at the time he appealed. 

liS 
Management further responded that Cruz should have either appealed or asked tile C:m1mission 

[9 
to reverse its "null and void" mling rather th:m seeking reinstatement by the Commt.SSJ0:1 on the 

20 
false premise that :>1anage:ne:~t issued an untimely ail verse action against him. 

IV. 
2! Jl1RISDICTION 

!J The j~risdiction the Commission is based upon the Organic /\ct of Ouan. 4 G.C.A. § 
'l 

44{) I ei seq., and the Port Authority of Guam's Personnel Ruhq and Regulations. 

24 

'i 2s 1, 
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L By a preponderance of the evidence, M~.nagement successfully establlshed that Cruz 

lacked standing fer ru: ad verse action appeal before the Commis:,ion. 

2. A maJOrity of Commissior~ers agreed that, m light of the Commissioe previously ruling 

employment null and void, the Commission could not reinstate Cru.: via the 

Commissior. 's adverse action appeal authority. 

VI. 
CONCLUSION 

By a vote of 4·3, Mlll1agemenl proved by a preponderance of tl1~ evidence that 1ts Motion 

i to Dismiss Employee's Ap]leal for Lack of Jurisdiction is appropriate. The mauer is dismissed. 

w I. 
' l!i 
So Ordered this l~ day o'f. ---~ 
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DANIIU~ D. LEON pllERRERO 

Vice- h e~a~ M-__ 
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