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This matter came before the Civil Service Commuission (the “Ciormnmission”™ en the Port
i3
+ Agthority of Guam Mansgement’s (“Management™) Motion 1o Dismiss Employee Jelfrey Q.
4
Cruz’s (“Employes”™} adverse action appeal during its regularly scheduled meeting on September
15
3, 2013, Present for Management wus its General Manager Joanne Brown and counsel of record,
16
John R, B. Bell, Esg., of The Law Offices of Phillips & Bordallo, P.C. Also present were
i/
Ernployze 2nd his Represemtative, David C. Babauta, from the Guam Fedaration of Teachers.,
18
I.
19 ISSUE
20 Should the Commission grant Managements Motion 1o Dismiss Emplovee's
21

Appeal for Lack of Jurisdiciion?

II.
HOLDING

Management demousraied by 2 preponderance o the evideoce that its motion should he

granted. By s vote of 4-3, Management’s Motion to Dismiss is granted, '

deffree { Craz vy POKT 1 ORIG!&’:ﬁé{,
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111.
FACTS

Or Cctober 21, 2011, despite not mecting the manimum requirsmenis for the position,
Cruz was hired at ihe Port Authority of Guam as 2 Cargo Checker via Personnel Action No, 19-
12 Cruz did not possess the reguired expetience or education to meet the minimal quakifications
[or the position of Carge Checker described in Job Announcement No, 32-11

On or gbout November 14, 2011, Cruz began occupying the position of Cargo Checker.
Oa May 10, 2032, Mapagemernt recuested that the Commission conduct a post-audit
investigation of Ciuz’s recruitrnent action, pursuant to 4 GLUC.AL § M403(c]. On October 16, 2012,

the Commission wnanimeusty found Cruz’s appointment vioiated the merit system. Thus, Craz's

E \
employment was readesed nult and void,

The Comimnissicn decliced Management's request to retain Cruz as a Cargo Checker.

Instead, the Commission provided Management 90 days te determine how to proceed with Cruz

1t light of the fact that his employment as a Carge Checker was aull and void as a violation of

the merit system.

After the 90 days elapsed, Management appeared at a pudlic hearing before the
Commission on January 15, 2013 PAG elected 1o defer 10 the Commission’s earber
determnination that Cruz’s imitial appointment violated e ment svstern. The Commission
wnanzmeusly upkeld its previous determination that Personne] Action No. 19-12, Cruz’s initial
appoiniment as a Cargo Checker, was nuil and void as 4 violation of the merit system.

On Tanvary 17, 2013, Management informed Cruz that, as 2 sesiht of the Commissian’s
determination, Management was canceiling Personne! Action No. 18-12, bis nitial appointinen:
W the position of Cargo Checker, Management did not issve Cruz either a proposed or a final
adverse actien, nor was Cruz in any way disciplined for any action on his part, On January 24,
20113, Cruz filed with the Commission a Letter of Appeal of Final Adverse Action wherein Cruz

stafed, “the decision (o void my employinent should be overturned.”
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, On March 26, 2013, the Comrission unanimousty issued a Final Decision and Tndgment
) indicating that on October 16, 2012, (ke Cormmission unaairnous!y found that Personnel Action
\ No. 19-12, Croz’s intial probationary appointment, was “noll for fathsre to conferm to the Port
; Authority's personnel rales,” The Commuission further noted in this Final Decision and Jutdigment
;
] that on Jaouary 15, 2013, it sonply “reaffirmed its determination that Personnel Acticn No. 19-
;S 12 was issued in violaticn of the Pert Authority’s Personne! Rules and that the same were thus
_ 1 declared null and void.”
7
g At the September 3, 2013 motion bearing, Management dented taking adverse action
9 against Cruz and argued Crz did not have standing to appead becanse 1} be did not duly
. compete for his position as tequired, 2) the Commission had previonsly declared his employment
;‘ gnu.ﬁ and void based on his falliie 10 compete as requircd, and 37 Cruz was not issued a
i
.- discipiinary Final Notice of Adverse Action.
12
. Cmz responded that Management had made him a permmanent classified employee with
3
Y full sppeal rights before improperly terminating his emplovment oo January 17, 2013, more thae
4
" 6 days from the time Management became aware that he was not qualified for s position.
» Management rephied that, as a result of the Commission previously declaring his hiring
! oull and void, Cruz did not have standing before the Commission at the time he aprealed.
i
8 Management furiber responded that Craz should have sither appealed or asked the Commission
st
" to yevarse s “nuii and void” mling rather than seeking reinstatement by the Commission on the
,_,; {alse premise that Management ssoed an untimely advesse action against him.
bt
1v.
21 JURISDICTION
22 The jurisdiction of the Commission is based upon the Organic Act of Guam, 4 GC.A. §
23 114401 et seq., and the Port Authority of Guam's Personnel Rules and Regulations.
24
25
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V.
FINDINGS

1. By a preponderance of the gvidence, Management suceesstully estabiished that Cruz

tacked standing for an adverse action appea! before the Commission.

s

A majority of Commissiogers agreed that, 1n fight of the Comrmission previously ruling
fis employment null and void, the Commission couid not reinstate Cruz via the
Comnission’s adverse action appeal anthority.

VL
CONCLUSION

By a voie of 4-3, Management proved by a preponderance of the evidence that its Moticn

t0 Dismiss Employee’s Appeal for Lack of Jurisdicon is appropriate. The matier is disimissed.

So Ordered this L { day DKQW . 20316, nunc pro tunc 1o September 3, 2013
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